ATTORNEY GENERAL’ S OPEN RECORDS AND MEETI NGS OPI NI ON

No. 98-0 20
DATE | SSUED: Sept enber 15, 1998
| SSUED TO M ke Every, M nnewaukan City Mayor

Karen Mtzel, M nnewaukan City Auditor

Cl TI ZEN S REQUEST FOR OPI NI ON

On June 22, 1998, this office received a request for an opinion under
N.D.C.C. 844-04-21.1 from Mark Wallace asking whether the Cty of
M nnewaukan violated N.D.C.C. 8§ 44-04-18 by failing to provide copies
of requested public records within a reasonable tine.

FACTS PRESENTED

Mark Wallace first requested information pertaining to the city of
M nnewaukan's charges for sewer and water on January 4, 1998. On
April 17, 1998, M. Wallace net with Gty Council man Sherman Cine at
the city offices to obtain the information he requested. Foll ow ng
that neeting, M. Willace wote another letter dated April 21, 1998,
indicating that some of the informati on he had requested coul d not be
| ocated by Councilman Cine. Specifically, M. Willace still wanted
a copy of the current city ordinance regarding charges for sewer and
water and the previous charges for those services for apartnent
conpl exes in M nnewaukan. Attached to the letter were spreadsheets
prepared by M. Wallace which he wanted the city auditor to conplete.

The mnutes of the May 4, 1998, city council neeting indicate that
the council authorized the extra salary of the auditor to pay her for
the additional tinme that was necessary to gather the infornmation
M. Wallace requested. The spreadsheets provided by M. Willace were
conpleted by the city auditor, with sonme information inadvertently
left out, in early May.

On May 22, 1998, M. Wallace requested the followi ng M nnewaukan city
records:

1. The current ordinance regarding the charges for sewer and
wat er ;
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2. The previous charges for city services for the apartnent
conpl exes i n M nnewaukan; and
3. The mnutes of neetings regarding the notations made on
records previously provided to M. Wl ace.
M. Wallace received no response to this request until a July 2,

1998, letter from M nnewaukan City Auditor Karen Mtzel.

Ms. Mtzel's response indicated that a copy of M. Willace's My 22
letter was provided to the nmenbers of the M nnewaukan City Counci
before their June neeting, but that no action was taken. Regarding
the three requests for information in the letter, M. Mtzel
indicated that Cty Councilman Sherman Cline told her M. Willace had
al ready received a copy of the current ordinance. She also provided
the requested additional information that was not included in the
spreadsheets she previously had conpleted and returned to M.
Wallace. Finally, she informed M. Wallace that there was no nention
in the mnutes of the Cty Council neeting of Councilman Cdine's
direction to refund any overpaynent. Regarding the tine that | apsed
between M. Wallace's May 22 request and her July 2 response, the
city auditor indicated to this office that she was enployed by the
city on a part-tine basis (95 hours per nonth) and answered the My
22 request as soon as she was able.

| SSUES
1. VWhether a copy of the current city ordinance regarding the
charges for sewer and water was provided within a reasonable
tine.
2. Whether the city was required to provide information on the

previous charges for city services for the apartnent conpl exes
i n M nnewaukan.

3. Whet her an expl anation was provided within a reasonable tinme why
the city was not providing M. Wallace the mnutes he requested
regarding the notations nmade on records previously provided to
M. Wall ace.

ANALYSES

| ssue One:
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Once a request for records is nade to a public entity under N. D.C C
8§ 44-04-18, the public entity mnust either provide the records or
explain why the request 1is not being satisfied. N. D C C
8§ 44-04-18(6). In either case, the public entity nust respond within
a reasonable tinme. N D.C C 8 44-04-18(8); 1998 N.D. Op. Att'y GCen.
041, O 43. Al so, once a person makes a request, no further action
by the requester is necessary; the responsibility is on the public
entity to provide the requested records or explain why the records
are not being provided. 1998 N.D. Op. Att’y Gen. O 17, O 24.

In this case, M. Wallace obtained a docunent from Councilman Cine
on April 17 which did not appear to M. Wallace to be the current
or di nance. M. Wallace repeated his requests for the ordinance in
his April 21 and May 22 letters. When the city auditor eventually
provided a copy of the current ordinance with her July 2 letter, the
ordi nance was different from the record provided to M. Willace by
Councilman Cine on April 17.

The City was not required to provide M. Wallace with a second copy
of the ordinance, but it was responsible, upon receiving subsequent
requests for the current ordinance, for nmaking sure that the record
M. Wallace obtained on April 17 was the current ordinance.
Presumabl y, Councilman Cdine could have shown the city auditor the
record that was copied for M. Willace to determne if it was the
current ordinance. If M. Willace was provided something else, as
was the case, the city was required to provide the requested record
within a reasonable tine. This failure resulted in M. Wallace not
receiving the record he requested until receiving the city auditor's
July 2 letter with an encl osed copy.

It is a violation of ND.C.C. 8 44-04-18 to fail to provide access to
or copies of open public records within a reasonable tine. Thi s
of fice has said:

An effort should be made to provide access or copies
i mredi ately. Dependi ng on the circunstances, a delay may
be appropriate for a nunmber of reasons, including excising
closed or confidential information, consulting with an
attorney when there is a reasonable doubt whether the
records are open to the public, or balancing other
responsibilities of the public entity that demand
i medi ate attention. However, although an open records
request need not always be given the highest priority
anong a public entity's responsibilities, it is clear that
complying with an open records request is an inportant
responsibility and a public entity cannot delay a response
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unreasonably or indefinitely. Reasonabl e delays wll
usually be nmeasured in hours or a few days rather than
several days or weeks.

1998 N.D. Op. Att’'y Gen. O 17, O 24 at fn. 2.

The requested ordi nance should have been readily avail abl e and needed

no exci sing. Thus, the anount of tinme that could reasonably pass
before the city was required to provide the requested copy of the
ordi nance was relatively short. A delay of a few days while City

Auditor Mtzel and Councilman Cine sorted out what had previously
been provided to M. \Wallace woul d have been acceptable, but nearly a
month and a half passed before Ms. Mtzel provided the requested
record. Although Ms. Mtzel works only part-time for the city, the
city council authorized her at its My neeting to spend the extra
time she needed to respond to M. Willace's request. For these
reasons, it is nmy opinion that the Cty's delay in responding to M.
Wal lace's May 22 request for a copy of a city ordinance was
unreasonabl e and constituted a violation of N.D.C.C. 8§ 44-04-18.

| ssue Two:

Following his April 17 visit to the city offices, M. Wllace sent
the city a spreadsheet he wanted conpleted with a detail ed breakdown
of sewer and water charges for various apartnment conplexes in
M nnewaukan. Ms. Mtzel conpleted the spreadsheet in early May based
on the information that was still available from city records and
returned the spreadsheet to M. Wallace. Wen he wote back on My
22 with questions regarding the information Ms. Mtzel supplied, she
provided additional information that she had inadvertently left off
the original spreadsheet.

Li ke the copy of the city ordinance, the additional information on
M. Wallace's spreadsheet was not provided for nearly a nonth and a
half after he asked for it. However, wunlike his request for the
ordi nance, the request to conplete the spreadsheet was not a request
for a copy of specific city records. Rather, M. Wllace was asking
the city auditor to conplete a form he provided based on information
he wanted the auditor to conpile.

The open records | aw does not require a public entity to create a new
record by conpiling information derived from current city records,
but nmerely requires the public entity provide copies of current city
records. If a requester requests a copy of a record that does not
exist, or for information that is not readily reflected on current
city records, the city should notify the requester to that effect,
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and should offer to let the requester review the city records to
attenpt to conpile the information hinmself or herself.

Because M. Wallace's request was for information conpiled by the
auditor, rather than specific city records, it is my opinion that
N.D.C.C. 8§ 44-04-18 did not apply to that request and was not
violated by the auditor's delay in providing that additional
i nformati on.

| ssue Three:

The third request in M. Wallace's May 22 letter was for the mnutes
of the neeting supporting a notation M. Mtzel nmade next to a
specific entry on the spreadsheet that said "errors on billing;
refund to be issued.”™ The answer provided by Ms. Mtzel in her July
2 letter was that there was no reference in the mnutes of the city
council regarding the entry; it was just something she was told to do
during the neeting.

As discussed above in Issue One, when a public entity receives a
request for records, it nust, wthin a reasonable tine, either
provide those records or explain why the records are not being
provided. Here, the request was for minutes that do not exist, and
therefore did not have to be provided, but that explanation was not
provided for nearly a nmonth and a half. As | concluded in |Issue One,
this delay was unreasonable and constituted a violation of N D.C C
§ 44-04- 18.

CONCLUSI ONS

1. It is ny opinion that the Gty violated N.D.C.C. § 44-04-18 by
failing to provide a copy of the current city ordinance
regardi ng sewer and water charges within a reasonable tine.

2. It is ny opinion that the City was not required to conpile the
requested information on sewer and water charges of various
apartnent conplexes, and therefore did not violate N D.C C
§ 44-04-18, which requires public entities to provide copies of
records within a reasonable tine.

3. It is ny opinion that the Gty violated N.D.C.C. § 44-04-18 by
failing to explain within a reasonable tine why it was not
providing the mnutes of a neeting regarding notations on
records M. Wallace previously received.
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STEPS NEEDED TO REMEDY VI OLATI ONS
The Cty has renedied its violations, as nuch as possible, by

provi ding the necessary information or explanation in a July 2, 1998,
letter fromCity Auditor Mtzel to M. Will ace.

Hei di Heit kanp
ATTORNEY GENERAL

Assi st ed by: Janmes C. Flem ng
Assi stant Attorney Ceneral
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